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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM 8-K
CURRENT REPORT

PURSUANT TO SECTION 13 OR 15(d)
OF THE SECURITIES EXCHANGE ACT OF 1934

Date of Report (Date of earliest event reported): March 30, 2020

Spark Energy, Inc.
(Exact Name of Registrant as Specified in its Charter)

     

Delaware  001-36559  46-5453215
(State or Other Jurisdiction

of Incorporation)  
(Commission
File Number)  

(IRS Employer
Identification Number)

12140 Wickchester Ln, Ste 100
Houston, Texas 77079

(Address of Principal Executive Offices)
(Zip Code)

(713) 600-2600
(Registrant’s Telephone Number, Including Area Code)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following
provisions:

¨ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
¨ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
¨ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
¨ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))

Securities registered pursuant to Section 12(b) of the Act:

Title of each class
 

Trading Symbols(s)
 

Name of exchange on which
registered

Class A common stock, par value $0.01 per share
 

SPKE
 

The NASDAQ Global Select
Market

8.75% Series A Fixed-to-Floating Rate
Cumulative Redeemable Perpetual Preferred Stock, par

value $0.01 per share SPKEP  

The NASDAQ Global Select
Market

Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (§230.405 of this chapter) or
Rule 12b-2 of the Securities Exchange Act of 1934 (§240.12b-2 of this chapter).
Emerging growth company  ¨

{N3994320.1}



If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or
revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act.  ¨
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Item 1.01. Entry into a Material Definitive Agreement.

On  March  30,  2020,  Spark  Energy,  Inc.  (the  “Company”)  entered  into  Amendment  No.  2  to  the  Third  Amended  and  Restated  Limited  Liability  Company
Agreement of Spark HoldCo, LLC (the “Amendment”), by and among the Company, Spark HoldCo, LLC, a Delaware limited liability company and a subsidiary
of the Company (“Spark HoldCo”), NuDevco Retail, LLC and Retailco, LLC.

The Amendment amends the Third Amended and Restated Limited Liability Company Agreement of Spark Holdco, LLC, dated as of March 15, 2017, as amended
(the “Third Restated LLC Agreement”), to revise the definition of Assumed Tax Liability and Special Assumed Tax Liability, which terms are used in the Third
Restated LLC Agreement to determine the amount of cash that is distributed to members of Spark HoldCo, including the Company. The Amendment provides that,
for tax years beginning after 2019, the Assumed Tax Liability includes an additional amount equal to the cumulative amount of Company taxable income in all
prior  taxable  years  or  portions  thereof  up  to  and  including  the  first  taxable  year  beginning  after  2019,  multiplied  by  an  assumed  tax  rate  equal  to  the  highest
effective combined federal, state and local tax rate that is applicable to any member of Spark HoldCo, LLC (“Spark HoldCo”), determined by taking into account
the  character  of  income  and  loss  allocated  to  the  Company  and  that  the  Company  estimates  as  of  each  tax  distribution  date.  The  Amendment  makes  certain
conforming changes to the definition of Special Assumed Tax Liability.

NuDevco Retail, LLC and Retailco, LLC are owned by W. Keith Maxwell III, our interim Chief Executive Officer, Chairman of the Board, founder and majority
shareholder.  The  terms  of  the  Amendment  were  unanimously  approved  by  our  Board  of  Directors  after  approval  by  the  Audit  Committee,  which  is  composed
exclusively of independent members of our Board of Directors.

The Amendment is filed as Exhibit 10.1 to this Current Report on Form 8-K, and the description of the material terms of the Amendment is qualified in its entirety
by reference to such exhibit.

Item 9.01. Financial Statements and Exhibits.

(d) Exhibits

 
  
Exhibit No. Description

  
10.1* Amendment No. 2 to the Third Amended and Restated Limited Liability Company Agreement of Spark Holdco, LLC, dated as of March

30, 2020, by and between Spark Energy, Inc., Spark HoldCo, LLC, NuDevco Retail, LLC and Retailco, LLC.

* Filed herewith.
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Exhibit Index

 
  
Exhibit No. Description

  
10.1* Amendment No. 2 to the Third Amended and Restated Limited Liability Company Agreement of Spark Holdco, LLC, dated as of March

30, 2020, by and between Spark Energy, Inc., Spark HoldCo, LLC, NuDevco Retail, LLC and Retailco, LLC.

* Filed herewith.

SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.

   

     

Dated: April 3, 2020  SPARK ENERGY, INC.
  By:  /s/ James G. Jones II
  Name:  James G. Jones II
  Title:  Chief Financial Officer
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AMENDMENT NO. 2

TO

THIRD AMENDED AND RESTATED

LIMITED LIABILITY COMPANY AGREEMENT

OF

SPARK HOLDCO, LLC

This  AMENDMENT  NO.  2  TO  THIRD  AMENDED  AND  RESTATED  LIMITED  LIABILITY  COMPANY
AGREEMENT  (this  “Amendment”),  and  the  Third  Amended  and  Restated  Limited  Liability  Company  Agreement  (the  “Third
Restated LLC Agreement”), as amended, or restated from time to time, including by this Amendment, is entered into on March 30,
2020, by and among SPARK HOLDCO, LLC, a Delaware limited liability company (the “Company”), and each other Person who is
or at any time becomes a Member in accordance with the terms of the Agreement and the Act. Capitalized terms used herein and not
otherwise defined have the respective meanings set forth in Section 1.1 of the Third Restated LLC Agreement and Section 1 of this
Amendment.

RECITALS

WHEREAS, the Third Restated LLC Agreement provides for certain Tax definitions;

WHEREAS,  the  parties  hereto  now  desire  to  amend  the  Third  Restated  LLC  Agreement  to  provide  certain  revised
definitions;

NOW THEREFORE, the parties hereto do hereby amend the Third Restated LLC Agreement in the following respects:

Section 1. Definitions. Section 1.1 of the Third Restated Agreement is hereby amended to add or restate, as applicable, the
following definitions:

“Amendment” is defined in the preamble to the Amendment.

“Assumed  Tax  Liability”  means,  (a)  with  respect  to  any  taxable  year  beginning  before  2020,  an  amount  equal  to  (i)  the
cumulative amount of federal, state and local income taxes (including any applicable estimated taxes), determined taking into
account  the  character  of  income and  loss  allocated  utilizing  the  effective  combined  federal,  state  and  local  tax  rate  that  is
applicable to SEI, due from SEI in all prior taxable years and that the Managing Member estimates as of such
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Tax Distribution Date would be due from SEI in such taxable year, (1) assuming SEI earned solely the items of income, gain,
deduction, loss, and/or credit allocated to it pursuant to Section 4.3, and (2) after taking proper account of loss carryforwards
available to SEI resulting from losses allocated to SEI by the Company, to the extent not taken into account in prior periods,
minus (ii) prior distributions made pursuant to Section 5.2(a)(i), and (b) with respect to taxable years beginning after 2019, an
amount equal to (i) the cumulative amount of federal, state and local income taxes determined pursuant to (a)(i), plus (ii) an
amount  equal  to  the  cumulative  amount  of  taxable  income  of  SEI  in  all  prior  taxable  years  or  portions  thereof  up  to  and
including  the  first  taxable  year  beginning  after  2019  multiplied  by  an  assumed  tax  rate  equal  to  the  highest  effective
combined federal, state and local tax rate that is applicable to any Member, determined taking into account the character of
income and loss allocated to SEI, and that the Managing Member estimates as of each Tax Distribution Date, (1) assuming
SEI earned solely the items of income, gain, deduction, loss, and/or credit allocated to it pursuant to Section 4.3, and (2) after
taking proper account of loss carryforwards available to SEI resulting from losses allocated to SEI by the Company, to the
extent  not  taken  into  account  in  prior  periods,  minus  (iii)  prior  distributions  made  pursuant  to Section 5.2(a)(i); provided,
however,  that  in calculating Assumed Tax Liability,  all  items of  income and gain allocated to SEI pursuant  to Section 4.3
with  respect  to  items  of  income  and  gain  allocated  to  SEI  pursuant  to Section  4.1(a) shall  be  excluded.  For  purposes  of
determining the Assumed Tax Liability, adjustments by reason of Sections 734(b) or 743(b) of the Code shall be taken into
account.

“Special Assumed Tax Liability” means, with respect to any taxable year, an amount equal to (a) the cumulative amount of
federal, state and local income taxes (including any applicable estimated taxes), determined taking into account the character
of income and loss allocated utilizing and applying the effective combined federal, state and local tax rate that is applicable
to SEI,  due from SEI in all  prior taxable years and that the Managing Member estimates as of such Tax Distribution Date
would  be  due  from  SEI  in  such  taxable  year,  assuming  SEI  earned  solely  the  items  of  income  and  gain  allocated  to  SEI
pursuant to Section 4.3 with respect to items of income and gain allocated to SEI pursuant to Section 4.1(a), minus (b) prior
distributions  made  pursuant  to  Section  5.2(a)(ii).  For  purposes  of  determining  the  Special  Assumed  Tax  Liability  of  SEI,
adjustments by reason of Sections 734(b) or 743(b) of the Code shall be taken into account.

“Third Restated LLC Agreement” is defined in the preamble to the Amendment.

Section 2. Entire Agreement. This Amendment, and all other agreements referenced therein and herein, constitute the entire
agreement among the parties hereto pertaining to the subject matter hereof and supersede all prior and contemporaneous agreements,
understandings, negotiations and discussions, whether oral or written, of the parties and there are no warranties, representations or
other agreements between the parties in connection with the subject matter hereof except as specifically set forth herein and therein.

Section 3. Governing Law. This Amendment, the legal relations between the parties and any Action, whether contractual or
non-contractual, instituted by any party with respect to matters arising under or growing out of or in connection with or in respect of
this Amendment or the Third Restated
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LLC Agreement shall be governed by and construed in accordance with the Laws of the State of Delaware applicable to contracts
made  and  performed  in  such  State  and  without  regard  to  conflicts  of  law  doctrines,  except  to  the  extent  that  certain  matters  are
preempted  by  federal  Law  or  are  governed  as  a  matter  of  controlling  Law  by  the  Law  of  the  jurisdiction  of  organization  of  the
respective parties.

Section  4. Headings.  The  descriptive  headings  of  the  Articles,  Sections  and  subsections  of  this  Amendment  are  for
convenience only and do not constitute a part of this Amendment or the Third Restated LLC Agreement.

Section  5. Counterparts.  This  Amendment  and  any  amendment  hereto  or  any  other  agreement  (or  document)  delivered
pursuant  hereto  may  be  executed  in  one  or  more  counterparts  and  by  different  parties  in  separate  counterparts.  All  of  such
counterparts shall constitute one and the same agreement (or other document) and shall become effective (unless otherwise provided
therein) when one or more counterparts have been signed by each party and delivered to the other party.
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IN WITNESS WHEREOF,  each  of  the  parties  hereto  has  caused  this  Amendment  to  be  executed  by  its  duly  authorized
officers as of the day and year first above written.

COMPANY:

SPARK HOLDCO, LLC

By: /s/ James G. Jones II
Name:  James G Jones II
Title: Chief Financial Officer

MANAGING MEMBER:

SPARK ENERGY, INC.

By: /s/ James G.Jones II
Name:  James G. Jones II
Title: Chief Financial Officer
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NUDEVCO RETAIL, LLC

By: /s/ W. Keith Maxwell III
Name:  W. Keith Maxwell III
Title: President and Chief Executive Officer

RETAILCO, LLC

By: /s/ W. Keith Maxwell III
Name:  W. Keith Maxwell III
Title: President and Chief Executive Officer
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